_______________________________________________________________________

Associated Press
Court Challenge to ‘Pouring Rights’ Contracts with Schools
July 27, 2003

Joel Stashenko
<<<>>>

This document is available on the Education Policy Studies Laboratory website at
http://www.asu.edu/educ/epsl/CERU/Community%20Corner/CERU-0307-152-RCC.doc

________________________________________________________________________

A legal challenge before a state judge in Albany could leave school districts and their lucrative contracts with soda companies flat. 


State Supreme Court Justice Joseph Teresi is deciding whether the contract Coca-Cola signed with the Fulton school district in Oswego County is constitutional. By extension, the ruling is expected to affirm, or to call into question, the legality of some 70 similar  "pouring rights" contracts in other districts around the state. 
The Syracuse-based American Quality Beverages contends Coca-Cola's  contract with the Fulton district effectively locked it out of  supplying other drinks to the district, such as non-carbonated sports  drinks and beverages for non-school events for the general public on  school grounds. 


"We deserve the fundamental American right to do business with public schools, provided we participate in the bid process and we win the bid," said American Quality Beverages President Larry Alibrandi. 


The suit challenges last fall's decision by state Education  Commissioner Richard Mills upholding the validity of the Fulton  contract and a series of others that districts have reached in recent  years with Coke or Pepsi. 


Mills overruled Alibrandi's claims that the contracts violate the state constitution. On several points, the commissioner found that the company lacked standing to raise some constitutional claims in its briefs. 




"Pouring rights" contracts appeared in New York in the late 1990s as cash-strapped districts sought new revenue sources. In the Fulton district's case, it accepted $495,000 from Coca-Cola and in return granted the beverage giant the exclusive right to sell its products on school grounds for 10 years. 


American Quality Beverages said it does not contest Coke's exclusive contract to supply soda for students. But the company said that contract should not extend to non-carbonated beverages sold to students.  American Quality Beverages markets the Z'lectra sports drink _ or to  drinks sold at non-school community events on school property. 


Neither aspect of the Fulton contract with Coke faced competitive bidding from other beverage suppliers, said Ross Getman, an attorney  representing American Quality Beverages. 


Coca-Cola did not return calls seeking comment on the case. A spokesman for the state Education Department declined to comment on the pending litigation. 


Coke and Pepsi officials say "pouring rights" contracts started with a $14 million, 10-year deal between Pepsi and Penn State University in 1992 that gave Pepsi the exclusive right to sell its soft drinks on the university's campuses and advertise on scoreboards and printed programs. 


In New York, two big Syracuse-area districts were among the first to sign exclusive beverage contracts in 1998. Both the Liverpool and North Syracuse districts got $1.5 million for their 10-year contracts with Coca-Cola. 


In its brief before Teresi, American Quality Beverages said that while  beverage sales to students are important sources of revenue to  suppliers, they also notice an increase in sales of the brands  available in schools in surrounding communities. 
Though not involved in the case, New York State Dairy Foods supports the litigation, executive director Bruce Krupke said. 


"These agreements prevent milk producers from selling other beverages,"  said Krupke. "Recently, when vending machines selling milk have been put in schools, sales have taken off. Other beverage makers are just asking for the right to compete to sell healthful beverages without being required to promote soda to school children." 
Alibrandi noted that many districts curtail access to soda in schools because of concerns about student nutrition and obesity. Starting in September, soda won't be available in vending machines in New York City schools. 


It is not known when Teresi will rule in the pouring rights case. He is the same judge who has made a string of significant rulings on state laws and policies, most recently on July 17 when he upheld the state's October 2001 expansion of casino and lottery gambling.
