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Ross Getman, a Syracuse lawyer, is representing American Quality Beverages, maker of a sports drink, and individual taxpayers who are suing the Fulton City School District, Coca Cola Bottling Co. and Education Commissioner Richard Mills over the school district’s contract with Coke. 
The suit filed last week in state Supreme Court alleges the contract violates the constitution by barring makers of other drinks, including healthier beverages, from selling their products on school grounds. Capitolwire’s Jane Gottlieb recently spoke to Getman, who is working pro bono on the case, about the suit and the effort to reduce the influence of soft drinks in schools nationwide. 
<<<>>>
QUESTION: What does your lawsuit contend? 

GETMAN: It says the pouring rights contract at Fulton schools is illegal for numerous independent reasons, such as making public property available for the benefit of a private corporation. It’s constitutional to permit the vendor to sell their goods for school users but it’s not constitutional to permit a soda company to have exclusive license to sell to people using the property for non-school purposes. If you allow the Kiwanis to have a meeting on the grounds you have to allow the Rotary. These are very well-settled principles that the state Education Department has overlooked. If you are a Girl Scout group you can’t pick up a case of healthy beverages and sell them. You have to buy them from Coca Cola under the Fulton contract. Last year, the Education Commissioner found that we -- the taxpayers, the parents the users of school property -- all lacked standing to challenge the contract. 

We also said this contract is illegal because it needs to be competitively bid and under education law the (soda) prices cannot in a given year exceed the increase in the cost of living. They can’t just raise prices whenever they want. We also say they can’t have a 10-year contract. There’s a limit of five years under the education law. Also, the six-foot signs backlit have to be changed to non-commercial signage. It violates the state constitution by advertising on school property, which is non-commercial. 

 

QUESTION: You’re taking this case at no pay. What is your aim? 

GETMAN: Our aim is to make sure that the school board will be free to follow Massachusetts and California and Maine and Illinois and Indiana in enacting a soda ban (at schools.) Philadelphia did it and so did Los Angeles. Buffalo elected to do so. So did New York City. In California there is a statewide vote Aug. 18, barring soda only to middle schools. But something is better than nothing. 

 

QUESTION: What is Fulton’s contract with Coca Cola? 

GETMAN: The agreement provided them with $495,000 the first year (of a 10 year contract.). The commission that would be expected over 10 years would not be paid until the schools sold 1.7 million units of Coca Cola. They’re given a financial interest in having more soda machines prominently placed. They (Coca Cola) sell juices in the machines. The teachers are not allowed to be involved in promotions. These agreements do not contemplate that. (How much are the commissions?) They’d make 35 percent on carbonated soda and 25 percent on drinks that are healthy. 

 

QUESTION: Where in New York State are soda sales actively promoted in schools? 

GETMAN: In Phoenix and Mexico (NY,) there were numerous promotional provisions in the contracts. But (taxpayers) brought petitions and that has spurred a lot of amendments weeding out certain provisions. In Syracuse, Liverpool, Greece, East Greenbush and in Buffalo there were petitions questioning the legality of the contracts and now one of them (Fulton) is being taken up for review as a test case. 

 

QUESTION: How important are soda sales for schools? 

GETMAN: It’s worth $50,000 (a year) at Fulton. It’s not coming from the soda company but from the students and their parents. Soda money built [a] stadium in Michael Bragman's district, North Syracuse. 

 

QUESTION: What will the implication of the court decision be elsewhere in the state? 

GETMAN: The Albany Supreme Court hears many important administrative appeals and what they say will be the law of the state and will control the legality of all pouring rights in the state. We hope under the ruling contracts would be void. It contemplates open bidding. 

 

QUESTION: How are soda companies responding to criticism over promoting themselves in schools? 

GETMAN: Now they’re trying to respond to the clamor of childhood obesity. Pepsi is arguing that wild cherry soda is good for you. 

 

QUESTION: Any allies in the Legislature? 

GETMAN: We are disappointed by the Assemblyman Ortiz legislation that involves taxing soda and video tapes and DVDs half of 1 percent for an education fund. (Assembly nutrition committee staff member) Robert Stern believes as I do that instead of a tax and spend proposal if you want to fight childhood obesity you have to walk the walk and ban sodas from schools. (Ortiz) will get the money, by having soda machines lining the halls. We are hoping (Congress) will pass a new statute that would save the slow drip drip drip of soda bans. 

 

QUESTION: What is your own opinion of soda? 

GETMAN: It’s fine as a treat. We’ll have one when I take my three-year-old for an ice cream. It’s not something you teach your kids to expect all the time. 

